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Comparison of the Testamentary Forms between the UPC
and the Chinese Civil Code
* By: Jiang Zhu

On May 28, 2020, the Civil Code of People’s Republic of China (hereinafter referred to as the “Chinese Civil Code”), one of the most
important laws in the Chinese legal system, was passed by the Chinese National Congress and will become effective on the very first day
of 2021.
The Chinese Civil Code is the first, and thus far the only, Chinese law that is titled as a “code.” It integrates the existing major civil laws
and rules in China in an attempt to build a complete and coherent civil legal system in China.[1] The Chinese Civil Code consists of 1,260
Articles, which are distributed into seven main sections and one supplementary section, namely “general provisions,” “property rights,”
“contracts,” “personality rights,” “marriage and family,” “succession,” “torts,” and “supplementary provisions.”[2] The succession section
is based on the currently effective Chinese Succession Law, which will be repealed upon the implementation of the Chinese Civil Code.
On the issue of testamentary forms, the succession section of the Chinese Civil Code permits “testator-written wills,” “proxy-written wills
on behalf of the testator,” “printout wills,” “audio recorded wills,” “video recorded wills,” “nuncupative wills,” and “notarized wills,”
among them the printout wills and video recorded wills are newly added to the Chinese succession law.

Testator-written wills in Chinese law can be analogized to holographic wills in the UPC. Essentially, they are both written by the testators
and can be effective in the absence of a witness. However, a holographic will requires that “the signature and material portions of the
document are in the testator’s handwriting,”[3] while Chinese law requires a testator-written will be “made in the testator’s own
handwriting and signed by himself.”[4] Subtle differences can be detected between the UPC and Chinese Civil Code. First, the UPC only
requires the “material portions” of the will be made by testator’s handwriting. In contrast, although it is not explicit, Chinese law seems to
prefer that the whole will be written in the testator’s handwriting. Second, although the UPC and Chinese Civil Code both require the
testator to sign his handwritten will, the Chinese courts seem to focus more on the genuineness of the will and the real intent of the
testator, rather than merely on form compliance.
In some cases, Chinese courts affirmed the validity of testator-written wills even though testator’s signatures were not present, as long as
the court could confirm that the will was executed by the testator and effectively demonstrated his or her real intent.[5] Apart from the
testator-written will, all other forms of wills in Chinese Civil Code are subject to two or more witnesses in order to be valid.[6]
The UPC and Chinese Civil Code share this commonality. However, the Chinese Civil Code varies with regard to how the varying
witness methods and processes apply to the different types of the wills.
Both the proxy-written will and the printout will are analogues to written wills under the UPC. For the proxy-written will, one of two
witnesses should be responsible for writing the will, and the testator and the witnesses are required to sign the will. This method
distinguishes the Chinese proxy-written will from the UPC written will in which the witnesses are not obligated to write the testator’s will.
Moreover, the UPC allows other individuals to sign wills on the testator’s behalf in his conscious presence and by his direction.[7]
However, under Chinese law, even in the proxy-written will, the testator is required to sign his name on the will independently.[8]
A printout will is treated as a proxy-written will in the Chinese Civil Code, which means that two witnesses are needed to validate the will.
[9] This rule is basically an incorporation of the Chinese judicial practice.[10] In addition, for the witness process of the printout will,
both the testator and the witnesses are required to sign each page of the printout will. In contrast, the UPC does not isolate the printout
will as a separate type of will, nor does it identify a special witness process for this kind of will. Therefore, under the UPC, the witness
process required in the execution of a printout will is essentially the same as with other written wills.
A nuncupative will is not included in the UPC, however, it has a place in Chinese laws relating to succession in the Chinese Civil Code.
Even though a nuncupative will can only be used by a testator under emergency circumstances, it needs to be witnessed by two or more
witnesses. The emergency circumstance are over when the testator is able to make a will in writing or in the form of an audio recording or
video recording, and thereupon the nuncupative will shall be invalidated immediately.[11]
Audio recorded wills have been adopted since the days of Chinese Succession Law.[12] The newly promulgated Chinese Civil Code
incorporates the video recorded will into it as a new form of will. As noted above, two or more witnesses are needed in order to validate
the audio or video recorded will. However, given the particularity of the audio and video recorded will, the witness for these kinds of wills
are different. The witnesses do not need to “sign” the will, instead, both the testator and witnesses are required to record their names or
images in the recorded audio or video in accordance with specific forms.
As to the notarized will, the UPC gives a notarized will no special position compared to other witnessed wills.[13] However, in the
Chinese Succession Law, the notarized will was once given a higher validity over other types of wills. According to the Chinese
Succession Law, a notarized will may not be revoked or changed by testator-written will, proxy-written will, sound-recorded will or
nuncupative will.[14] As a result, a notarized will can only be revoked or changed by a new notarized will. However, the succession
section of the Chinese Civil Code abandons this regulation and places the notarized will in the same tier as other types of valid wills.
Furthermore, upon the effectiveness of the Chinese Civil Code, testators may revoke or change notarized wills via any types of wills that
are permitted pursuant to Chinese law. If there are several wills with contradicting content, the most updated, or recent will shall prevail.
[15]
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